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Memorandum of Understanding

This Memorandum of Understanding (“MOU” or “Agreement”) is between ArtSmart (“Artsmart” or “Partner”) and the Newark Board of Education (the “District” or “Board”) regarding ArtSmart’s program (the “Program”) at Abington Avenue School, Barringer High School, East Side High School, Hawkins Street Schools and University High School (the “Schools”) as well as any other school location that the parties may mutually agree upon in writing in the future to conduct the program at.   This Agreement is the culmination of discussions between both parties.  For the purposes of this Agreement, “Teachers” refers to employees of the District and “Mentors” refers to contractors of the ArtSmart Program, and “Students” refers to students of the Board. 

Description and Background

Research continues to demonstrate that participation in music programs benefits students academically and increases the likelihood of success in the contemporary job market.  The ArtSmart Program provides students access to free voice lessons from professional artists.  Each semester will culminate in a concert that showcases the Program.

ArtSmart’s objectives for the Program include, but are not limited to, provide students access to voice lessons for the 2021-2022 school year, increase engagement in the arts through a bi-yearly concert that showcases student work, create an ArtSmart community consisting of students, teachers, and professionals, and gather data on student performance and the efficacy of the program. 

ArtSmart may provide subsidized lessons in either a 1:1 format or a group classroom setting.  For the group lessons, ArtSmart will assign 3 students for every ArtSmart Mentor and group students of similar ages (i.e. ages 10-12; 12-14; 14-18).

Duration and Renewability
The duration of this Agreement will be for one (1) year for the 2021-22 school year from the date of execution from both parties with an option to renew yearly based on the consent of both Parties.  This Agreement is voidable by either party in the event of (1) material breach of any of the conditions listed in this Agreement by the other party, (2) gross negligence resulting from either party with relation to the Program, (3) failure of either party to meet sufficient financial conditions or physical requirements (i.e. a suitable lesson place or working virtual platform) to sustain the Program, or (4) by either party for convenience and without penalty upon 10 days written notice. 

ArtSmart’s Offering
1.  Voice Lessons.  ArtSmart promises to provide subsidized voice lessons to Program participants on a weekly basis for the 2020-2021 school year.  ArtSmart reserves the right to add additional students to the program throughout the year upon notice to the school and/or District.  ArtSmart also reserves the right to remove any students from the program that do not adhere to the ArtSmart Program guidelines or violate their school’s code of conduct. 

2. Mentors. ArtSmart promises to find qualified mentors for the Program and shall ensure that each worker(s), subcontractors(s), agent(s), volunteer(s) and representative(s)  assigned to a school location or to a project involving contact with children has had a criminal history background check, and that said check indicates that no criminal history record information exists on file in either the Identification Division of the Federal Bureau of Investigation or the State Bureau of Identification which would disqualify said employee from employment pursuant to N.J.S.A. 18A:6-7.1 et seq.  Partner must ensure that said background checks are performed no later than thirty (30) days after execution of this MOU.  The services under this MOU shall not begin or proceed until Partner complies with the requirements of this section.  Failure to ensure that criminal history background check(s) are performed within said time limitation shall be deemed a material breach of this agreement by Partner, and as such, serves as a basis for the Newark Board of Education to immediately terminate this MOU. ArtSmart will also be responsible for any compensation for the mentors.

3. Curriculum.  ArtSmart promises to develop an appropriate curriculum for the Program and in conjunction with the school-appointed Site Coordinator facilitate all scheduling for the lessons.  

4. Outreach.  ArtSmart promises to plan two concerts featuring students from the Program and artistic professionals as well as raise awareness of the Program through Fundraising and outreach to local business and the artistic community. 

5. Indemnification. In addition to any liability or obligation to the Board that may exist under any other provision of this MOU or by statute or otherwise, Partner shall be liable to and hereby agrees to indemnify, save and hold harmless the Newark Board of Education, the Superintendent, its Board and any of its employees, agents and representatives from and against any and all damages, lawsuits, claims, liabilities and expenses, including reasonable attorney's fees and court costs, which the school district or the Board may sustain, be subject to or be caused to incur by virtue of or as a result of any settlement approved by Partner or of an adverse determination of any claim, demand, suit, proceeding, action or cause of action for any matter or claim that arises as a result of this MOU and the work performed under them including but not limited to any negligence or willful misconduct of Partner its agents, servants, employees, officers, partners, consultants or subcontractors.   

6. Insurance.   Partner shall procure and maintain for the duration of the MOU commercial insurance against claims for injuries to persons and/or damages to property which may arise from or in connection with the performance of work hereunder by Partner, or its agents, representatives, employees or subcontractors. Partner represents and warrants that all work provided hereunder will be performed by persons who are licensed, certified and experienced to furnish the Board with these services.  This MOU shall be contingent upon proof of insurance coverage for the entire term, notwithstanding that the Newark Board of Education may accept any in place of coverage at the time of the execution of this agreement which may be due to expire prior to the completion date of this agreement.

The Newark Board of Education is to be added as an additional insured but only as our interests may appear on all Certificates of Insurance as indicated below.  
MINIMUM SCOPE AND LIMITS OF INSURANCE

1. Comprehensive General Liability Insurance including Completed Operations Coverage, covering bodily injury, personal injury and property damage. Limits of Liability shall be not less than $1,000,000 Combined Single Limit.

1. Workers’ Compensation and Employers Liability Insurance as required by the State Law of New Jersey.

1. Commercial Automobile Liability Insurance, with limits of liability not less than $1,000,000 Combined Single Limit. 

7. Waivers.  ArtSmart agrees to distribute appropriate waivers to all the students, teachers, mentors, and community members who will participate in the Program.  These waivers will allow ArtSmart to record lessons including any lessons conducted on virtual platforms, use photography, utilize student and teacher work product (including, but not limited to, writings and journal entries) as well as provide necessary voice instruction (including, but not limited to, breathing exercises, stretches, relaxing tension in the shoulders, proper posture, and utilization of any instruments), and obtain scholastic achievement and attendance data.  ArtSmart will be ultimately responsible for the distribution, collection and retention of all waivers as well as ensuring the confidentiality of those who do not give consent to be recorded or who do not give ArtSmart authorization to collect their data. 

8. Pausing or Cancellation of Program.  Due to the unique challenges of COVID-19, ArtSmart reserves the right to pause or cancel any portion of the program.  ArtSmart agrees to notify School and/or District promptly of any such intention. This services under this program shall be conducted virtually until such time as the Board may determine to hold this program in-person. 



The School and/or District’s Offering
1. Access to School, the Site Coordinator and Ability to Conduct and Record Lessons.  The School and/or District promises to provide virtual access to facilities at the Schools including pianos and other musical instruments, recording equipment and the recording studio, as well as classrooms during the school day.  In the event that the physical school is closed or providing in-person lessons is not feasible or safe, the School agrees to provide ArtSmart with the necessary resources to conduct virtual lessons on a platform that is approved by the District.  This includes the ability of ArtSmart to record the lessons for teaching and promotional purposes and store the lessons on a DropBox (or similar platform) account.  The District also agrees to provide a Site Coordinator for the Program who can serve as a coordinator between students, parents, and mentors as well as assist in tracking progress, scheduling, and appropriate supervision. 

2. Vetting Students.  The Board agrees to vet and recommend a list of no fewer 2 dozen students for the Program audition.  The School understands that this responsibility lies solely with them.

3. Waiver of Liability and Responsibility for Third Party Loss.  The Schools and the Board hereby releases ArtSmart from any and all liabilities, claims, losses, costs, expenses and demands of any kind or nature whatsoever, arising under state or federal law, solely out of or that which is only in connection with the District’s negligent performance or intentional misconduct in connection with the obligations assumed by the District or its employees, agents or officers pursuant to this MOU.  

4. Resources.  The District agrees to provide ArtSmart with the appropriate resources for student performances. 

5. Student Records.  Upon execution of proper student waivers, the District agrees to provide ArtSmart with student attendance records, scholastic performance data, and other relevant academic information. Partner and/or its agents agree to maintain all staff and student information confidentially in accordance with all New Jersey state and federal laws and regulations, including but not limited to, the Children’s Online Privacy and Protection Act (“COPPA”), the federal Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), the Family Educational Rights and Privacy Act (“FERPA”), Federal Regulations (42 CFR-Part 2 and 42 CFR-Parts 160 & 164), and the N.J. Children of Substance Abusers Legislation of 1999 (N.J.S.A. 18A:40A-7.1). To the extent that any services are performed by Partner virtually using the internet or some other remote means of electronic transmission, Partner shall ensure that any online internet providers, platforms or other remote means of electronic transmission that it may use to deliver said services are sufficiently secure and adequately safeguard student information, is compliant with all relevant state and federal laws including COPPA, and must be compatible with and comply with the technical requirements of the Board’s computer network and/or must be on a Board pre-approved online platform.

6. Notice of Best Practices and Escalation Procedures.  School and District agree to promptly provide ArtSmart with all Best Practices and escalation procedures that they would provide to similarly situated vendors, including, but not limited to, mandatory reporting procedures, requirements for mentors such as background checks and TB testing, as well as any relevant school policies, especially Best Practices and requirements for virtual learning.  It is the School’s responsibility to provide notice of these policies and any update to these policies to ArtSmart so that ArtSmart can incorporate them into its own Best Practices. Partner shall ensure that each worker(s), subcontractors(s), agent(s), volunteer(s) and representative(s) assigned to a school location or to a project involving contact with children will comply with the Board’s Conduct policy as well as all local, state and federal laws and regulations, including those related to public health.  Partner also agrees to abide by any safety regulations, executive orders and/or state mandates that may be issued by any state or federal agency governing and/or relating to maintaining the public health and safety including, but not limited to, the use of temperature checks, masks, gloves, vaccinations and social distancing.  Should any of Partner’s worker(s), subcontractors(s), agent(s) and/or representative(s) violate any Board policy or public health and safety policy, the Board retains the right to request and have Partner remove said worker(s), subcontractors(s), agent(s), volunteer(s) and representative(s) from the school location and/or the program altogether 


Additional Terms
Confidentiality.   Both parties and their agents agree to maintain all information confidentially in accordance with all state and federal laws and regulations, including but not limited to, the federal Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), the Family Educational Rights and Privacy Act (“FERPA”), and Federal Regulations (42 CFR-Part 2 and 42 CFR-Parts 160 & 164).

Financial Obligations of the District.  The District shall not incur any financial liability in connection with the Program. This MOU is not a commitment of funds. No monies will be exchanged between the parties for the services rendered or received. It is expressly understood by the parties that the Board’s voluntary participation in this MOU does not require any monetary payment of any kind from the Board in exchange for the services being provided by Partner, its subcontractor, agent or representative under this MOU

Independent Contractor Relationship. Both parties agree that nothing in this Agreement will be construed as creating an employer/employee relationship, legal partnership, joint venture, or concerted action.  The Schools and/or Board will have no responsibility with respect to ArtSmart’s personnel to comply with federal, state and city withholding requirements pertaining to taxes, workers’ compensation, social security, unemployment compensation, disability and other insurance requirements and obligations imposed on an employer of personnel.

Binding Nature of this Agreement and Amendments.  The terms of this Agreement shall be binding on both of the parties through the duration of the Agreement.   This Agreement may be modified in writing upon execution of both of the parties. 

New Jersey Law. The MOU shall be governed by and construed in accordance with the laws of the State of New Jersey.  Any and all proceedings relating to the subject matter hereof shall be maintained in the courts sitting in New Jersey, which courts shall have exclusive jurisdiction for each purpose. The parties agree that any and all claims arising under this Agreement, or related thereto, shall be heard and determined in a court of competent jurisdiction in New Jersey



Execution
Both parties agree to the terms set forth in this Agreement and have executed this Agreement on October __, 2021.

By: _______________________					By: _______________________
Name: ____________________					Name: Dawn Haynes
ArtSmart 							Board President
								Newark Board of Education
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